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AsstRacT:  Considering that the Ombudsman
concept originated in the Nordic countries, more
precisely in Sweden; that Denmark's high levels
of transparency and low levels of corruption
favor the development and maintenance of the
basis of an efficient administrative proceeding
by means of the due process of law in adminis-
trative proceedings, and that Brazil, a country of
continental dimensions, still has a long way to
g0 before the effective consolidation of the fun-
damental right to the process, this paper aims at
presenting aspects of the Danish Ombudsman's
activity, as well as data regarding ombudsmen
offices deployed in Brazil. Such analysis reveals
nuances that the control of public administra-
tion, procedure wise, by means of deductive rea-
soning (all state activity should be participatory
and transparent; if the administrative procee-
ding is a state activity, then it should strive for
participation and transparency) will be a hard
nut to crack. In this sense, it is reasonable to con-
clude that the definition of the content and the
materialization of good administrative practice
are crucial factors for the solidification of the
due process of law in administrative proceedings
in Brazil.
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Resumo: Considerando que o instituto do om-
budsman se origina dos paises nordicos, mais
precisamente da Suécia; considerando que a
transparéncia e os baixissimos niveis de cor-
rupcao na Dinamarca favorecem o desenvolvi-
mento e a manutencao das bases do processo
administrativo eficiente, pelo devido processo
legal administrativo; considerando ainda que o
Brasil, nacdo de dimensdes continentais, tem um
longo caminho pela frente até a consolidacio
efetiva do direito fundamental ao processo, este
trabalho tem por objetivo externar aspectos da
atividade do ombudsman dinamarqués, bem co-
mo dados relativos as ouvidorias implantadas no
Brasil, a fim de esbocar nuances do caminho das
pedras para o controle da administracdo publica
pela via procedimental, utilizando raciocinio de-
dutivo (toda atividade estatal deve ser participa-
tiva e transparente; se o processo administrativo
€ atividade estatal, logo deve primar pela par-
ticipacdo e pela transparéncia). Nesse diapasao,
é razoavel concluir que a definicdo do conteddo
e a efetivacao da good administrative practi-
ce (principio da boa administracdo) sao fatores
cruciais para a solidificacdo do devido processo
legal administrativo no Brasil.
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1. INTRODUCTION

In an international point of view, Denmark laid the foundation to one of the
three models of ombudsman institutions in the world (REPORT 1272, p. 25-
-34, GARDE, 2009, p. 449-452 and B@ONSING, 2013, p. 383-384).! Denmark
developed a model that was a mix between an administrative Court and a gui-
ding role. Other countries have chosen either a “Swedish-model” with focus
on public servants personal legal responsibility under a disciplinary or crimi-
nal basis, or a “French-model” with focus on mediation.

According to Schwarze (SCHWARZE, 2006, p. 161), Danish administrati-
ve law shows clear signs of having been influenced by a French and German
administrative system. The rules relating to legal protection against the admi-
nistration, on the other hand, have followed the British system and give juris-
diction to the ordinary courts. In addition, the administration is supervised by
the Ombudsman, appointed by Parliament, this being an institution which is
characteristic of the entire Nordic system of public law.

Addressing the difference between control and redress, Heede (HEEDE,
2000, p. 94) brings up the nature of the object on which each figure relies:
control relies on policies in favor of citizens while redress relies on individual po-
sitions in order to compensate some of the effects of acts regarding specilic cir-
cumstances: “control is when the supervisor seeks to influence policy for the
benefit of the citizens as a whole whereas redress is when the supervisor seeks
to remedy an individual’s grievance”. Control is basically the comparison of
something, a fact or an act, to another thing previously fixed as legal and desi-
red, i.e., the system regards an act or fact as acceptable or not according to le-
gal standards. Concerning control, Bax (BAX, 1995, p. 12 and HEEDE op. cit.)

1. The post of Ombudsman has existed in Sweden since 1809, in Finland since 1919, in
Denmark since 1954 and in Norway since 1962. See pages 161 to 160.

Mo, Shiriel Siimara de Freitas. Ombudsman: a Brazitian-Danish approach.
Revista de Direito Administrative e Infraestrutura. n. 5. ano 2. p. 109-128. Séo Paulo: Ed. RT, abr.-jun. 2018,



Revista pe DIRETO ADMINISTRATIVO E INFRAESTRUTURA 2018 @ RDAIS

SEERDEN, René. Administrative law of the European Union, its member states
and the United States: a comparative analysis. Cambridge: Intersentia, 2012.

VALDES, Daisy de Asper y. Ombudsman para o Brasil? Revista de Informagéo
Legislativa, Brasilia, v. 100, n. 25, p. 117-126, dez. 1088.

8. CHARTS

Source: MENEZES, Ronald Amaral. Resultados do Projeto Coleta OGU 2013 —
Instituto de Pesquisa Economica Aplicada (Ipea). Brazilian Forum of Public and
Private Ombudsmen. 2014. Available at: [http:/www.cgu.gov.br/Eventos/2014_

Forum_Ouvidorias/index.asp]. Access on: 29.06.2014.

Chart 1: Brazilian Ombudsmen — Profile of agents

Brazilia A In char,
aan Men | Women ge Education " endige Designation | Subordination
ombudsmen Average for
Federal 47% | 53% 497 76% MBA 77% over | 74% by 7% to
institutions in Law or 1 year; discretion of | the higher
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Chart 2: Structure and service
Average Workers are
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11. Limited actuation time. Term of office.

12. Ombudsman Continuous Formation Policy (*Profoco”).
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Chart 3: Petitions in 2013

BRAZILIAN Petitions in Types of Number of Number of Number of
OMBUDSMEN 2012 manifestation praises denunciations requests
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Chart 4: Petitions and results
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4% other ways. recommendations
were
accomplished.
State and municipal 29% online form; | In 17% of the
institutions 44% call center; cases, there were
30% email; 7% in | recommendations;
person; 1% mail; 67% of the
16% other ways recommendations
were
accomplished.
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