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Resumo: A justica na dogmatica hermenéutica
ou na teoria da interpretacdo, ao contrario do
que ocorre na dogmatica analitica ou na teoria
da norma juridica, diz respeito as normas in-
justas, mas ndo intoleravelmente injustas. Nor-
ma injusta € a decorrente de uma ponderacao
equivocada dos principios materiais e formais
incidentes. Ela existe no mundo juridico, mas
¢ invalida, pois inconstitucional. Existem inter-
pretacdes cientificamente corretas: sdo as que
cumprem mais adequadamente as exigéncias da
teoria do legislador racional, de Santiago Nino,
ou da teoria da interpretagdo criativa, de Ronald
Dworkin. Ambas as teorias permitem enfrentar o
desafio kelseniano, e, pois, estabelecer, sem sair
da dogmatica juridica, a interpretacao justa. Toda
norma abstrata € prima facie, de modo que sua
aplicagdo depende da andlise das circunstancias
concretas. A ponderagdo abstrata, a depender
das circunstancias do caso, pode ser parcial ou
totalmente afastada pela ponderagdo concreta.
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ABSTRACT: Justice in hermeneutic dogmatics or
in the theory of interpretation, contrary to what
occurs in analytical dogmatics or in the theory
of legal norms, concerns unjust norms, but not
intolerably unjust. An unjust rule is one result-
ing from a mistaken weighing of the material
and formal principles involved. It exists in the
legal world, but it is invalid, because it is un-
constitutional. There are scientifically correct
interpretations: they are those that most ade-
quately meet the requirements of Santiago Ni-
no's theory of the rational legislator or Ronald
Dworkin's theory of creative interpretation. Both
theories make it possible to face the kelsenian
challenge, and thus to establish, without leaving
legal dogmatics, the correct interpretation. Every
abstract norm is prima facie, so that its appli-
cation depends on the analysis of concrete cir-
cumstances. Abstract weighting, depending on
the circumstances of the case, can be partially or
totally removed by concrete weighting.
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