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I summarize

The Public Private Participation (PPP) contracts were introduced into the Argentine legal

regime with the enactment of Law 27,328, sanctioned on November 16, 2016. This was

the result of an important social consensus regarding the need to issue a regulation that

allow a paradigm shift in administrative contracting. The law was regulated by decrees

118/2017 and 936/2017. This new regime, whose flexibility allows it to cover all types of

contracting, is structured as an alternative modality to the other administrative contracts

regulated in our legislation, tends to increase the effectiveness of public contracting, at the

same time that it promotes the achievement of other objectives of public interest such as

social inclusion, the creation of jobs and the protection of the environment, among others.

This article delves into the analysis of the regime and in particular of those structural

aspects through which it is intended to offer legal security to investors, contractors and

the State, through the establishment of clear rules that give confidence to those interested

in participating. of this type of hiring. Thus, it is explained that contracts must clearly

establish their term of validity, the distribution of risks between the parties, the

obligations of the contractor, the regime of exploitation and destination of the goods, the

forms, modalities and opportunity of payment, the regime price review and penalties for

breach of contract, among many other clauses. Likewise, emphasis is placed on the

importance of clearly foreseeing the prerogatives of the Contracting State during the term

of the contract, especially those of revocation and modification of the contractual clauses,

establishing at the same time adequate mechanisms to keep the contractor harmless. In

this sense, the clauses aimed at maintaining the economic-financial equation of the

contract are essential. It also establishes a regime of patrimonial responsibility of the

State more favorable for the rights of the contractors, than that foreseen for the rest of the

administrative action. On the other hand, it explains how the selection of the contractor

through bidding procedures or public tender - as provided by law - allows better

satisfaction of the public interest. At the same time, The guarantees that the regime

foresees are developed to ensure the payment obligations assumed by the contracting

party, and in particular the role that the Public Private Participation Trust plays in this

regard. Regarding the resolution of controversies, the two alternatives provided by law are

analyzed: constitution of technical panels and settlement and / or arbitration

mechanisms, with a special regime, aimed at granting the highest possible guarantees to
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investors. Finally, the controls to which the regime is subject are detailed: the

centralization of the regulatory framework is headed by the Undersecretariat of PPP, in

turn, the contracts are subject to the contractor's powers of control and inspection, as well

as the monitoring of the Bicameral Commission created for this purpose.

Biografia do Autor

Ezequiel Cassagne, Pontificia Universidad Católica Argentina (Buenos Aires, Buenos

Aires, Argentina)

Es abogado, egresado de la Universidad de Buenos Aires. Realizó un curso de postgrado

en Derecho Administrativo en la Universidad San Pablo CEU de Madrid, España, y otro

de Derecho Administrativo Económico en la Pontificia Universidad Católica Argentina. Es

profesor adjunto de la materia Derecho Administrativo de la Pontificia Universidad

Católica Argentina, y de la Universidad Nacional de Lomas de Zamora. Es profesor

visitante de numerosas Universidades del exterior. Es miembro del Instituto de Derecho

Administrativo de la Academia Nacional de Derecho y Ciencias Sociales de Buenos Aires.

Es Director de la Revista Iberoamericana de Derecho Administrativo y Regulación

Económica. Es Secretario de la Asociación Iberoamericana de Estudios Regulatorios

(ASIER). Es Codirector de la Diplomatura de Contratos de Participación Público Privada y

Financiamiento que organiza la Procuración de la Ciudad de Buenos Aires, la Secretaría

de Participación Público Privada de la Nación y el Colegio de Abogados de la Ciudad de

Buenos Aires. Es socio del estudio jurídico CASSAGNE – Abogados, en el marco del cual

asesora tanto al sector privado como al sector público. Ha sido Director y Secretario del

Colegio de Abogados de la Ciudad de Buenos Aires (2015-2019). Ha sido corredactor de la

ley de Participación Público Privada en el ámbito nacional, y en distintas jurisdicciones.

ezequiel@cassagne.com.ar

Referências

O. AGUILAR VALDEZ, Principios jurídicos aplicables a las infraestructuras públicas, en

AVVV, Organización administrativa, función pública y dominio público, Ediciones RAP,

Buenos Aires, 2005, p. 419.

G. ARIÑO ORTIZ, Principios de derecho público económico, Edit. Comares, Granada,

2004, p. 700.

E. BARBIER, Contratación Bancaria, cap. IV, Contrato de financiación de proyectos, Ed.

Astrea, Bs. As., 2002, p. 201.

LEMBO, C. Alocação de riscos em contratos de parcerias público-privadas em metrôs: as

experiências das linhas 4 e 6 de São Paulo. RDAI | Revista de Direito Administrativo e

Infraestrutura, v. 3, n. 9, p. 63-97, maio/jun. 2019. https://doi.org/10.48143/rdai/09.cml

H. J.ESCOLA, El interés público, Depalma. Bs. As., 1989, p. 240/241.

COMADIRA, Julio R., Procedimientos administrativos. Ley nacional de procedimientos

administrativos, anotada y comentada, La Ley, Bs. As., 2003, p. 257/258.

https://doi.org/10.48143/rdai/09.cml


3/4

MARCOS, A. La colaboración público-privada como herramienta para la eficiencia y el

ahorros públicos: reflexiones desde el ordenamiento jurídico español. Revista de Direito

Administrativo e Infraestrutura, v. 1, n. 3, p. 237-277, out./dez. 2017.

https://doi.org/10.48143/rdai/03.acm

GUIRIDLIAN LAROSA, Javier, en Contratación pública y desarrollo de infraestructuras:

la asociación público privada como técnica idónea en pos de su efectiva promoción en un

reciente proyecto de ley, REDA, Nº 107, Ed. Abeledo Perrot, págs 863-864.

MARIENHOFF, Miguel S., Tratado de Derecho Administrativo, III A, Abeledo Perrot, Bs.

As., 1998, p. 44, 117 y ss.; CASSAGNE, Juan Carlos, El Contrato Administrativo, Abeledo

Perrot, Bs. As., 2009, p. 16; BIELSA, Derecho administrativo, II, Roque Depalma Editor,

Bs. As., 1955, p. 146 y ss.;

GORDILLO, si bien afirma que todos los contratos que celebra la administración son

contratos administrativos, entiende que en algunos supuestos su objeto puede estar

regulado por el derecho privado.

GORDILLO, Agustín A., Los contratos administrativos, en AA.VV.,Contratos

administrativos. Régimen de pago y actualización, I, Astrea, Bs. As., 1982, p. 17.

MAIRAL, Héctor, La delimitación de la categoría del contrato administrativo. Réplica a

un ensayo crítico, en Revista El Derecho, p. 181-942.

LUQUI, Rodolfo, La modificación (“Ius Variandi”) del Contrato Administrativo, en

AA.VV.,Tratado general de los contratos públicos, Dir. Juan Carlos Cassagne, III, La Ley,

Bs. As., 2013, p. 8.

R. DRUETTA y P. Guglielminetti, Ley 13.064 de obras públicas, comentada y anotada,

Abeledo Perrot, Bs. As., 2013, p. 224.

GUIRIDLIAN LAROSA, J. La reciente ley regulatoria del contrato de participación

público privada en argentina. Revista de Direito Administrativo e Infraestrutura, v. 1, n. 3,

p. 183-236, out./dez. 2017. https://doi.org/10.48143/rdai/03.jdgl

GUTIÉRREZ, A. A.; ZUNINO, P. Regímen de modificación al contrato de participación

público- -privada (PPP) en Uruguay. RDAI | Revista de Direito Administrativo e

Infraestrutura, v. 3, n. 8, p. 219-265, jan./mar. 2019.

https://doi.org/10.48143/rdai/08.aaag

CASSAGNE, Juan Carlos, El contrato administrativo, Abeledo Perrot, Bs. As., 2009, p.

122/123

M. S. MARIENFOFF, Tratado de derecho administrativo, II, Abeledo Perrot, Bs. As., 1981,

p. 624.

FARRANDO, Ismael, Potestades y prerrogativas en el contrato administrativo, en

AA.VV.,La contratación pública,

https://doi.org/10.48143/rdai/03.acm
https://doi.org/10.48143/rdai/03.jdgl
https://doi.org/10.48143/rdai/08.aaag


4/4

CASSAGNE, Juan Carlos, El equilibrio económico financiero del contrato administrativo,

en REDA Nº 1, Bs. As., 1989, p. 32.

MARTINS, R. Conceito de parceria público-privada à luz da Constituição. Revista de

Direito Administrativo e Infraestrutura, v. 2, n. 5, p. 23-47, abr./jun. 2018.

https://doi.org/10.48143/rdai/05.rmm

BERÇAITZ, Miguel A., Teoría general de los contratos administrativos, Edit. Depalma, Bs.

As., 1980, p. 409.

This newspaper is licensed by  (CC BY-NC-ND)   A submissão ea publicação de artigos são
gratis; endorsed by peers; or newspaper uses or CrossCheck (antiplagic); e cumpre as Guia
dos Editores da  COPE; Committee  on  Publication Ethics , além das recommenções
Elsevier e SciELO. Confira as Regras for the submissão e valiação da RDA .

 

 

 
 
 
 

https://doi.org/10.48143/rdai/05.rmm
https://creativecommons.org/licenses/by-nc-nd/4.0/deed.pt
https://rdai.com.br/ojs/index.php/rdai/about/submissions
https://rdai.com.br/ojs/index.php/rdai/article/view/Atribui%C3%A7%C3%A3o-N%C3%A3o%2520Comercial-SemDeriva%C3%A7%C3%B5es%204.0%20Internacional%20(CC%20BY-NC-ND%204.0)

